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Under current law, the MSPB is permitted to mitigate penalties in cases in which an 
employee is removed or suspended for more than 14 days or suffers a reduction in grade or pay.  
The proposed rule eliminates this authority of MSPB to mitigate penalties.  We oppose this 
change, because it would prevent the MSPB from ensuring that penalties in DHS cases are 
consistent with penalties in cases from other agencies involving similar misconduct.   

 
As a practical matter, this “take it or leave it” approach also does not further the interests 

of either the employee or the agency.  The MSPB would have no authority to reduce an overly 
harsh penalty to one that more closely fits the employee misconduct at issue.  This is grossly 
unfair to the employee.  Conversely, one could easily foresee cases in which the MSPB has no 
other choice but to rule in the employee’s favor because the agency’s recommended penalty is 
too harsh. 

 
Absent evidence that the MSPB has misused its authority to mitigate proposed penalties, 

we believe that this change is unwarranted. 
 
D. Attorney Fees 
 
Currently, under 5 U.S.C. § 7701(g), an employee who prevails in an appeal before the 

MSPB may recover attorney fees if such an award is “in the interest of justice.”  DHS proposes 
to change this standard to a much narrower standard:  “an appellant may recover fees if the 
action is reversed in its entirety and the Department’s actions constituted a prohibited personnel 
practice or was taken in bad faith or without any basis in fact or law.” 

 
The proposed rule would establish an onerous standard that virtually no litigant could 

meet.  There are only 12 prohibited personnel practices under 5 U.S.C. §2302.  Not only do these 
prohibited practices occur infrequently, but they are extremely difficult to prove.  Moreover, it is 
hard to imagine any employee successfully proving that an agency took a personnel action in 
“bad faith” or “without any basis in fact or law.”  The effect of this proposed change would be to 
discourage employees from challenging wrongful termination actions.   

  
 We are not aware of any problem involving the current law of attorney fee awards.  If 
there is such a problem, we are willing to work with DHS and OPM in formulating a better 
approach to narrowing the language in 5 U.S.C. §7701(g). 
 
III. MANDATORY REMOVAL OFFENSES 

 
The proposed rule allows the DHS Secretary to identify a series of offenses that have “a 

direct and substantial impact on the ability of the Department to protect homeland security” and 
thus merit mandatory removal from federal service.  The proposed rule does not list these 
offenses, because DHS believes “it is important to preserve the Secretary’s flexibility to carefully 




